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RE: Docket ID No. EPA-HQ-OW-2005-0037

Dear Ms. Roose:

On behalf of the Sustainable Agriculture Coalition (SAC), I am submitting these comments on EPA’s supplemental notice of proposed rulemaking, issued on March 7, 2008. The proposal would establish a process for CAFO owners or operators to voluntarily self-certify that the CAFO is “no discharge” operation.  It also provides alternatives for including the terms of CAFO nutrient management plans in CAFO NPDES permits. 73 Fed. Reg. 12321 (March 7, 2008).  

SAC represents thirty-two family farm, rural development, conservation and environmental organizations that share a commitment to federal policy reform which promotes sustainable agriculture and healthy, vibrant rural communities.  Coalition member organizations include the Agriculture and Land Based Training Association, C.A.S.A. del Llano (Communities Assuring a Sustainable Agriculture), Center for Rural Affairs, Dakota Rural Action, Community Alliance with Family Farmers, Delta Land and Community, Inc., Ecological Farming Association, Future Harvest/CASA (Chesapeake Alliance for Sustainable Agriculture), Illinois Stewardship Alliance, Innovative Farmers of Ohio, Institute for Agriculture and Trade Policy, Iowa Environmental Council, Iowa Natural Heritage Foundation, Izaak Walton League of America, Kansas Rural Center, Kerr Center for Sustainable Agriculture, Land Stewardship Project, Michael Fields Agricultural Institute, Michigan Agricultural Stewardship Association, the Michigan Land Use Institute, Midwest Organic and Sustainable Education Service (MOSES), The Minnesota Project, National Catholic Rural Life Conference, National Center for Appropriate Technology, Northern Plains Sustainable Agriculture Society, Ohio Ecological Food and Farm Association, Organic Farming Research Foundation, Pennsylvania Association for Sustainable Agriculture, Practical Farmers of Iowa, Rural Advancement Foundation International-USA, the Sierra Club Agriculture Committee and the Union for Concerned Scientists. 

Many of our members live in rural communities with high concentrations of large-scale confined animal feeding operations. They must cope with CAFO pollution of surface and ground water resources that threaten the health of their families and degrade the water resources of their communities. 

Thank you for your consideration of our comments.

Martha L. Noble, 

Martha L. Noble

Senior Policy Associate

Sustainable Agriculture Coalition

Sustainable Agriculture Coalition (SAC) Comments:

EPA Notice of Proposed Rulemaking for CAFO Clean Water Act NDPES Permits

RE: Docket ID No. EPA-HQ-OW-2005-0037
On Feb. 12, 2003, the EPA issued a final rule for Clean Water Act National Pollutant Discharge Elimination System (NPDES) Permits and Effluent Guidelines and Standards for Concentrated Animal Feeding Operations (CAFOs).
  Certain provisions of this 2003 final rule were successfully challenged in Waterkeeper Alliance v. Leavitt.
  On June 30, 2006, EPA issued a proposed rule intended to revise the CAFO regulations in keeping with the Waterkeeper decision.  Now EPA is proposing to supplement its June 30, 2006 proposed rule with a proposal to establish: (1) a voluntary process to allow a Large CAFO owner or operator to self-certify that the CAFO is a “no discharge” operation and avoid applying for a NDPES permit and (2) alternative frameworks for including the terms of CAFO nutrient management plans as enforceable measures in NDPES permits.

(1) SAC OPPOSES EPA’S PROPOSAL TO ALLOW LARGE CAFOS TO SELF-CERTIFY AS “NO-DISCHARGE” OPERATIONS AND AVOID APPLYING FOR NPDES PERMITS.
SAC  RECOMMENDS THAT EPA ESTABLISH A REGULATORY PRESUMPTION THAT ALL LARGE CAFOS ACTUALLY DISCHARGE POLLUTANTS.  LARGE CAFOS SHOULD BE REQUIRED TO APPLY FOR NPDES PERMITS OR REBUT THE REGULATORY PRESUMPTION THAT THE CAFO DISCHARGES POLLUTANTS, WITH REQUIREMENTS FOR REVIEW OF CAFO TECHNICAL DOCUMENTATION AND ONSITE INSPECTION OF THE CAFO BY THE REGULATORY AGENCY.
(a) The Waterkeeper ruling does not prevent EPA from establishing a regulatory presumption that Large CAFOs discharge pollutants. Indeed, in Waterkeeper, the Second Circuit Court of Appeal invited EPA to revise the CAFO regulations to require Large CAFO owners or operators to apply for a NPDES permit or rebut the regulatory presumption that the CAFO, including land application areas, actually discharges pollutants. 
In the 2003 CAFO final rule, the EPA imposed a duty on all large-scale CAFOs to apply for a NPDES permit or affirmatively demonstrate that a permit is not required because the CAFO has no potential to discharge pollutants.
  In the Waterkeeper case, this 2003 “duty to apply” provision was struck down by the Second Circuit Court of Appeals, which ruled that the Clean Water Act (CWA) regulates only “actual discharges” of pollutants not “potential discharges” of pollutants. The Court reasoned that under the 2003 exemption some CAFOs that had not discharged pollutants, but were determined by the EPA to have a potential to discharge, would be required to have NDPES permits. The court ruled that the EPA was not authorized to require CAFOs that had not discharged pollutants to apply for NPDES permits based on the EPA’s presumption, provided in the preamble to the 2003 rule, that “ . . . every CAFO has a potential to discharge.”

Significantly, however, the court recognized that there was ample evidence in the administrative record for the 2003 final rule that Large CAFOs are important contributors to water pollution. The court pointed out that the EPA had not argued that the administrative record of the 2003 final rule supported a regulatory presumption that Large CAFOs, or an important subset of Large CAFOs, actually discharge pollutants.
 This was a clear invitation from the Second Circuit to EPA to fashion a revised rule with a duty for Large CAFOs to apply for NPDES permits based on a regulatory presumption that Large CAFOs actually discharge pollutants.  It would be up to a Large CAFO to muster the evidence to rebut the presumption and demonstrate that the Large CAFO does not actually discharge pollutants. 

(b) EPA’s proposal for voluntary self-certification by Large CAFOs as “no discharge” operations is an inadequate substitute for the establishment of a regulatory presumption that Large CAFOs discharge pollutants. 

Both in the 2006 proposed rule and this 2008 supplemental proposed rule, which respond to the Waterkeeper ruling, EPA has declined the Second Circuit’s invitation to fashion a regulatory presumption that Large CAFOs discharge pollutants.  Instead, EPA is now proposing that a Large CAFO owner or operator may voluntarily self-certify with the EPA, or the state regulatory agency administering the CAFO NPDES permits, that the CAFO does not discharge or propose to discharge pollutants.  Furthermore, EPA is proposing that a self-certified CAFO with a no discharge self-certification accepted by the regulatory agency administering the Clean Water Act would not be subject to liability for violation of the duty to apply for a NPDES permit even if a discharge occurs. 

EPA’s proposed regulation for self-certification references numerous certification standards for CAFO design, construction, operation and maintenance and supporting documents that are to be developed by the self-certifier to show that the CAFO meets a “no-discharge” standard.  A self-certifying CAFO must also develop a nutrient management plan (NMP) that meets a “no discharge” standard for land applied CAFO waste.  But EPA’s proposed process for self-certification requires that the CAFO submit to the permitting authority only cursory paper work for a meaningless review that is not adequate to protect the nation’s water resources as required by the Clean Water Act.  

The CAFO seeking certification is required to submit to the permitting authority only a statement with the CAFO owner or operator’s name, address, and phone number, the CAFO’s location, and a brief description of how the CAFO meets the standards to achieve “no discharge” and an official signature.  EPA proposes that the CAFO description include: (1) The type and number of animals; (2) the type and capacity of manure and wastewater storage and/or containment; (3) storm size used as basis for containment design; (4) whether the CAFO consulted with a professional engineer or TSP; (5) identification of the documents maintained on site in accordance with the eligibility criteria; and (6) any technical standards, tools (e.g., RUSLE and Phosphorus Index) and formulas used to calculate application rates of manure, litter, and process wastewater. There is no requirement that the actual technical documents be submitted.  Significantly for water quality protection, the EPA does not propose that the CAFO’s NMP, with details of land application sites and other site-specific information, even be submitted to the regulatory agency. 

Fundamentally, EPA’s proposal for a voluntary self-certification scheme is an empty exercise.  EPA specifically states in the proposal’s preamble that, “A CAFO’s no discharge certification would not be subject to approval by the permitting authority . . . .”
  So basically, the proposed certification exercise is a cursory paper trail which will take up regulatory agency resources without providing an opportunity for effective action by the regulatory agency to ensure, as required by the Clean Water Act, that Large CAFOs without NDPES permits do not discharge pollutants.  

EPA repeatedly asserts in the preamble to the proposed regulation that self-certification that a CAFO does not discharge pollutants will be based on an “objective assessment” of the CAFO’s design, construction, operation and maintenance. But, the EPA proposal for self-certification does not require an objective assessment and allows the assessment to be solely in the hands of a CAFO owner or operator, with no independent third party assessment.  In addition, the proposed regulation does not even require a technically competent assessment.  Instead, EPA in the preamble indicates merely that it “ . . .  would encourage a CAFO preparing the documents necessary for the proposed certification to consult a professional engineer and an NRCS-certified technical service provider (TSP) or other qualified nutrient management planner.”
  EPA provides no evidence to show that Large CAFO owners or operators have either the inclination or knowledge to conduct an adequate self-assessment of whether or not a CAFO discharges pollutants.  As discussed in the following section of these comments, the record of CAFO violations of the Clean Water Act around the nation indicates that many CAFO owners and operators do not have the requisite inclination or knowledge to make an “objective” or technically sound self-assessment.

Moreover, EPA is also proposing that the public not be allowed any information about self-certified no-discharge CAFOs. This means that nearby residents and communities will have no opportunity to provide information to the regulatory agency about whether a CAFO is actually discharging pollutants or whether the CAFO has accurately assessed features such as the animal capacity, facility siting, land application sites, etc.  In addition, EPA gives no indication in the proposed regulation that it will encourage state agencies administering the CAFO NPDES permit program to increase compliance and enforcement actions against CAFOs operating without NPDES permits.  This will leave a large burden on rural residents and communities to monitor, gather evidence, and report discharges from self-certified Large CAFOs, with critical information on the CAFO hidden from both the public and the regulatory agency. 

EPA is also proposing that even if a self-certified “no discharge” CAFO is found to have a discharge, the remedy is for the CAFO to “cure” the discharge problem and submit another “no discharge” certification to the regulatory agency.  As discussed in more detail below in the these comments, SAC contends that EPA does not have legal authority under the Clean Water Act to sanction this “no discharge” re-certification in lieu of a NPDES permit for a CAFO that has an actual discharge.  In addition, even in this re-certification process after a discharge, the only additional information that the CAFO essentially can go through the same cursory process with the addition only of providing information on the discharge.  And this information on the discharge may also be kept secret from the public under EPA’s proposal.
So, in sum, here are the basic features of the EPA proposal for self-certification.  A Large CAFO owner or operator, whose CAFO may be generating the animal waste equivalent of a medium-sized or large city, deposits cursory paper work with a regulatory agency stating that the CAFO is not discharging pollutants and provides a cursory description of how “no discharge” is being achieved.  The technical documentation on CAFO design, construction, operation and maintenance and the CAFO NMP are not provided to the regulatory agency.  The regulatory agency is not required to conduct an onsite inspection under its investigatory authority.  Moreover, the regulatory agency has no authority to approve a self-certification, which infers that the agency also has no authority to disapprove a self-certification.  Certification information submitted to the agency is kept secret from the public, including neighboring residents and communities that will bear the burden of pollutant discharges from the CAFO. 
To top it off, even if the CAFO does actually discharge pollutants, EPA proposes that rather than obtain a NPDES permit, the polluting CAFO can re-certify by merely providing information on the discharge and more cursory paper assurances that the discharge problem has been solved.  EPA’s proposal provides no limit on how many times after discharges a CAFO may “re-certify” as “no discharge”, no matter the amount of harm done by previous discharges.  Moreover, the regulatory agency is not even required to give public notice of the discharge and subsequent re-certification, even to the neighboring residents and nearby communities.  

Measured by the EPA mission “ . . . to protect human health and the environment” this self-certification proposal does not pass the laugh test.  It basically ousts public oversight of the Clean Water Act, spins the wheels of regulatory agencies while blocking effective regulatory action, provides polluting CAFOs with multiple opportunities to discharge pollutants, and constitutes a clear intention by EPA to provide the CAFO sector with a formidable regulatory barrier to effective compliance and enforcement actions against polluting CAFOs.  In addition, the EPA proposal will give Large CAFOs that discharge pollutants without NPDES permits an economic advantage over livestock and poultry producers, including other Large CAFOs that may have obtained NPDES permits and incurred expenses to comply with the Clean Water Act.  

(c) EPA’s Proposal for No-Discharge Self Certification Ignores an Administrative Record Replete with Information on the Serious Public Health Threats and Environmental Damage from Large CAFOs.
EPA’s proposal to allow Large CAFOS to self-certify as “no discharge” operations, instead of proposing a regulatory presumption that Large CAFOs discharge pollutants, blatantly ignores the evidence of CAFO harms to the nation’s water resources and public health.  As recognized by the Second Circuit in Waterkeeper, numerous public comments on the 2003 final rule, including those of the Sustainable Agriculture Coalition, provided EPA with ample evidence in the administrative record of harm to the nation’s water resources and public health from Large Scale CAFO discharges.  Even more of this evidence was submitted in public comments on the 2006 proposed rule with recommendations that EPA establish a regulatory presumption that Large CAFOs discharge pollutants.  For the record on this 2008 supplemental proposal, SAC reiterates information in our earlier comments and provides additional updated information on CAFO pollution in order to illustrate the faulty assumptions underlying the EPA’s proposal for Large CAFOs to voluntarily self-certify as “no-discharge” operations.

As we noted in our comments on the 2006 proposed rule submitted in August 2006, Large CAFOs store and handle huge amounts of waste.  Even a single discharge can have catastrophic results.  For example, in March 2005, Ritewood Egg, Inc., an egg production CAFO in northern Utah, spilled 2 million gallons of dead chickens, chicken manure and other CAFO waste from a composting holding facility into the Cub River. The company deliberately breached the berm of the holding facility to prevent a blowout when the facility filled with rainwater.  Ritewood did not have a  NPDES permit or nutrient management plan.
  Apparently, the company believed it was a “no-discharge” facility under its own “self-assessment.”  

In August 2005, the sand walls of a massive liquid manure pit on a Lewis County, New York dairy CAFO gave way, spilling 7-8 million gallons of liquid manure into the Black River.  State wildlife experts estimate it will take 5-10 years for the River’s fish population to rebound. In this case, the CAFO actually had a state-issued NPDES permit, but state regulators said they had not been informed of the manure pit’s existence and it was not included on the permit. This incident illustrates that even for CAFOs with permits, CAFO operators are willing to ignore reporting requirements as to the design, construction, maintenance, and operation of the CAFO sufficient to meet the requirements of the Clean Water Act. 

In March 2006, the Ryzebol Dairy in Michigan applied excessive amounts of liquid manure and polluted a stream leading to Lake Mona.  In addition, the dairy’s lagoon overflowed during a rainstorm discharging pollutants which also reached the Lake. The dairy had no NPDES permit, even though it generated about 138 million gallons of liquid manure annually - the equivalent of a town of 94,000 people. Even more astonishing, the dairy had been designated a dairy in “good standing” under Michigan’s voluntary Agricultural Environmental Assurance Program. The dairy lost its “good standing” status in January 2006 when investigators discovered the farm was over applying manure but no attempt was made by the dairy at that time to obtain an NPDES permit.
 

A more recent dairy CAFO manure spill also illustrates that a CAFO receiving praise from officials may have serious design, maintenance or operating defects.  In January 2008, a manure lagoon pipeline burst on the Teabow dairy, which has about 1,000 cows. The spill filled Glade Creek with manure and contaminated the water supply of nearby Gladesville, Maryland. The level of bacterial contamination of the water supply was higher than that resulting from a 1999 sewage spill, which had required the town to use a makeshift water supply for five months. In addition, news reports indicate that the Poole family, which lived near the dairy, had a file with years of lab results, records of phone calls to public officials and pictures of manure floating on Glade Creek and water in their home that had been contaminated by manure.  Less than a year before the spill, the Maryland Department of Agriculture, along with USDA’s Natural Resources Conservation Service, the University of Maryland Cooperative Extension and the Frederick County Soil Conservation District held an agricultural field day on the Teabow Farm to feature manure management and manure application methods. 

This Teabow Dairy example is provided to illustrate that even a Large CAFO held up as an exemplar by public authorities may have serious design, construction, maintenance or operational deficiencies.  But, under the voluntary “no-discharge” certification process, EPA would leave the assessment of these problems to the one party with the most interest in ignoring or downplaying deficiencies  – the owner or operator of the Large CAFO.  The no-discharge certification process itself would be kept secret from neighbors, even those like the Pooles who may have documentation that would counter a “no-discharge” self-certification.

Less dramatic than catastrophic spill events, but just as damaging to water quality, is the continual leakage of pollutants from lagoons and other handling and storage areas, as well as the run-off and leaching of phosphorus and nitrogen, antibiotics, virulent pathogens and hormones from CAFO land application sites where soil and vegetation have reached the limits of their capacity to absorb these nutrients and sequester other pollutants.  A 2007 monograph summarized the research on this chronic discharge, concluding that the recent proliferation of CAFOs presents a greater risk to water quality because of both the increased volume of waste and the contaminants that may be present including antibiotics and other veterinary drugs and antibiotic resistant pathogens that threaten human health.  The monograph’s abstract states:

“Based on available data, generally accepted livestock waste management practices do not adequately or effectively protect water resources from contamination with excessive nutrients, microbial pathogens, and pharmaceuticals present in the waste.  Impacts on surface water sources and wildlife have been documented in many agricultural areas in the United States.  Potential impacts on human and environmental health from long-term inadvertent exposure to water contaminated with pharmaceuticals and other compounds are a growing public concern. . . there is a need to promote and enforce (emphasis added) best practices to minimize inputs of nutrients and toxicants from CAFOs into freshwater and marine ecosystems.”

Yet in the proposed regulation for self-certification, EPA takes the opposite position, allowing self-certification while providing no support for the assumption that CAFO owners or operators have the inclination or knowledge to undertake an adequate self-assessment of these chronic pollutant discharges from their operations.  An example of a CAFO that one could expect to undertake an adequate self-assessment of pollution problems illustrates that self-assessment is not an adequate substitute for obtaining a NPDES permit or undergoing regulatory agency inspection and evaluation sufficient to rebut a regulatory presumption that the CAFO discharges pollutants.  In a January 24, 2005 Notice Letter, the Michigan Department of Environmental Quality noted a lack of proper collection and storage for silage at the cattle CAFO operated by the Michigan State University Beef Cattle Research & Training Center. The silage was leaking and contaminating stormwater runoff at part of the facility.  In another area of the facility, manure runoff flowed to a catch basin and tile riser, structures that were inlets for runoff through county drains to the Red Cedar River.  The DEQ ordered MSU to apply for a Michigan-administered MPDES permit and to prepare a Comprehensive Nutrient Management Plan.


(d) EPA’s Proposal for Large CAFO Voluntary Self-Certification as “No Discharge” 
Operations Directly Contradicts the Position on CAFOs Taken by the EPA’s Office of 
Enforcement and Compliance.

The assumptions underlying EPA’s proposal for Large CAFOs to voluntarily self-certify as “no discharge” operations appear to SAC to be directly contradicted by the position on Large CAFOs taken by EPA’s Office of Enforcement and Compliance (OECA).  The preamble to the proposed rule for Large CAFO self-certification refers to discharges from self-certified CAFOs as “unlikely events.”  EPA’s OECA, however, has included as an FY2008-FY2010 National Priority conducting compliance and enforcement actions against Large and Medium CAFOs that violate the Clean Water Act by discharging without a NPDES permit.
  
EPA set this priority based on its findings of inadequate manure management and the resulting risks, a pattern of noncompliance in the CAFO industry, and the need for EPA leadership in implementing the federal CAFO regulations.  The strategy is intended to clarify and emphasize that the Clean Water Act and regulations prohibit discharges from a CAFO, even one that is accidental, unless it is authorized by the terms of a NPDES permit.  

The OECA memo on this CAFO National Priority estimates that there are approximately 19,000 Large and Medium CAFOs, of which roughly 8,300 or 43% have NPDES permits.  The memo further states:


“Through this strategy, EPA will consider the critical role of individual state commitments to 
CAFO permitting in achieving a level playing field.  EPA will target compliance and enforcement 
activities in states with lower levels of CAFO permit coverage.”

This targeting is critical.  In Illinois, a major farm state where nearly 85 percent of the total public lake acreage is contaminated, there are an estimated 500 large CAFOs. Only about 40 have permits, and only about 20 percent of them have even been inspected. The Illinois EPA has an inventory of only 30 percent of the CAFOs operating in the state.  In Iowa, in 2006, the state Department of Natural Resources estimates that about one-quarter of beef feedlots that need permits do not have them, thanks in part to a 5-year EPA and state amnesty from enforcement that has expired.

SAC applauds this OECA National Priority to ensure that Large and Medium CAFOs comply with the Clean Water Act. We find it inexplicable that while one branch of EPA has documented and recognized that need to ensure that polluting CAFOs obtain NDPES permits, another branch of EPA is undermining that goal with a highly flawed self-certification scheme for CAFOs to avoid NPDES permit review.  We recommend that EPA abandon this proposal for CAFO “no discharge” self-certification and instead establish a regulatory presumption that all Large CAFOs discharge pollutants. There have been more than three decades of CAFO proliferation with little serious regulatory oversight by EPA. Thousands of Medium and Large CAFOs that discharge pollutants are operating without NPDES permits, with new and expanding CAFOs adding to this pollution load every year.  It is well past time for EPA use the authority granted under the Clean Water Act to fashion effective regulatory tools to deal with polluting CAFOs. 

(e) EPA’s Proposed Process for CAFO Self-Certification Violates the Clean Water Act by 
 
Allowing Permitting Authorities to Make Determinations About the Legal Status of CAFOs 
Under the NPDES Permit Program Without Meaningful Review.
In Waterkeeper, the Second Circuit Court of Appeals found that the failure of EPA to require permitting authority review of CAFO Nutrient Management Plans (NMPs) plainly violated the Clean Water Act and was otherwise arbitrary and capricious under the Administrative Procedure Act. The court ruled that under the Clean Water Act a permitting authority must be allowed a meaningful review of information necessary to ensure that a NPDES permit meets all requirements required under the Clean Water Act.  The court found that without permitting authority review of NMPs, the specific documentation at issue in the case, the 2003 proposed regulation established an “impermissible self-regulating permitting regime. 

This 2008 proposed regulation for CAFO self-certification flouts this Waterkeeper ruling. EPA is proposing the self-certification scheme pursuant to its authority under the Clean Water Act. The proposal clearly requires a permitting authority to make a determination as to the legal status of specific CAFOs under the Clean Water Act. But under the proposal, the CAFO is required to submit to the permitting authority only cursory information related to the issue of whether the CAFO is discharging pollutants in violation of the Clean Water Act. The proposal expressly provides that the NMP and other technical documentation about the design, construction, maintenance and operation of the CAFO need not be submitted to the agency. 

After reviewing cursory paperwork provided by the CAFO and taking no further action, the regulatory agency is determining that the CAFO is indeed a “no-discharge” operation which does not require a NPDES permit.  Moreover, under the EPA proposal, the participation of the regulatory agency in the self-certification process acts to create a shield to protect the self-certified CAFO from liability for failure to apply for a NPDES permit in the event of a subsequent discharge of pollutants from the CAFO.  

EPA appears to try to dodge the application of the Waterkeeper ruling to this self-certification proposal by stating in the preamble to the proposed regulation that “[A] CAFO’s no discharge certification would not be subject to approval by the permitting authority . . . .”
  The inference is that because the permitting authority is not issuing a permit or expressly approving self-certification, the Waterkeeper ruling does not apply.  
The EPA proposal for self-certification, however, goes directly to the heart of the Waterkeeper ruling.  The Waterkeeper court ruled that it is the failure to provide a regulatory authority with meaningful review which results in “an impermissible self-regulatory permitting regime” that violates the Clean Water Act. This is exactly what the proposed self-certification scheme does.  
Under the self-certification process, a CAFO submits information which is insufficient for a regulatory agency to determine if the CAFO is in compliance with the Clean Water Act’s NDPES permit regulations.  In the preamble to the regulation, EPA provides that the regulatory authority has no authority to approve the self-certification.  Instead, the regulatory agency is reduced to a clearinghouse for insufficient documentation from CAFOs.  But by accepting this documentation the regulatory agency grants the CAFO a significant legal privilege under the NPDES permitting regime – the avoidance of  liability under the Clean Water Act for failure to apply for a NPDES permit. This is clearly an  “impermissible self-regulatory permitting regime” in which the permitting authority is denied meaningful review necessary to determine whether a CAFO is not discharging pollutants and should be granted a significant legal privilege under the Clean Water Act.  As such, the EPA proposal for self-certification violates the Clean Water Act.

(f) EPA’s Proposed Process for CAFO Self-Certification Violates the Clean Water Act by 
Abolishing the Meaningful Role in Implementation Guaranteed to the Public by the Act. 

In the preamble to the proposed self-certification regulation, EPA clearly indicates the intention to eliminate public oversight and participation in the self-certification program by providing, “A CAFO’s no discharge certification would not be subject to approval by the permitting authority and there would not be an opportunity for the public to comment and request a hearing regarding the certification.” No where in the proposed regulation is a regulatory agency required to notify the public that a CAFO is applying for self-certification. The public is not even provided with notice or an opportunity to comment when a self-certified CAFO has a pollutant discharge and subsequently applies for re-certification. 
As a result, the self-certification scheme proposed by EPA attempts to create an improper haven for CAFOs from the public scrutiny required by the Clean Water Act.  The Clean Water Act unequivocally and broadly declares that “public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or program established by the Administrator or any State under the Clean Water Act shall be provided for, encouraged, and assisted by the Administrator and the States.”
  EPA’s proposed self-certification proposal is clearly a plan or program that affects both the regulation of CAFOs and enforcement actions against CAFOs.  Under the proposal, a self-certification in the first instance accepted by a regulatory agency administering the NDPES CAFO permit program will shield the CAFO from liability for violation of the Clean Water Act duty to apply for a NPDES permit.  Further, the proposal would also allow a CAFO to re-certify as “no discharge” in lieu of obtaining a NPDES permit.  The proposal provides that neither one of these action would be subject to any public scrutiny whatsoever – no notice of the self-certification, a subsequent discharge, or a re-certification.

EPA appears to believe that because it proposes that the NPDES permitting authority be stripped of authority to approve a self-certification there is no public role for oversight guaranteed by the Clean Water Act. The Waterkeeper ruling clearly supports the opposite conclusion.  In that case, the court disapproved of EPA’s decision to prevent NMPs from being included in NPDES permits and to allow CAFOs to shield them from public scrutiny.  The court ruled that the 2003 regulation violated the Clean Water Act because it “deprived the public of the opportunity for the sort of regulatory participation that the Act guarantees because the Rule effectively shields the nutrient management plans from public scrutiny and comment.”  In the supplemental rule proposed now by EPA, the violation of the Clean Water Act’s guarantee of public scrutiny and comment is even more egregious.  EPA is proposing that the public not even be notified that a CAFO is being scrutinized by a regulatory agency for a determination if the CAFO will be granted a special legal privilege to evade liability for the duty to apply for a NPDES permit.  None of the documentation submitted to the agency would be made available to the public.
The Second Circuit in Waterkeeper also found that the 2003 CAFO rule violated the Clean Water Act by impermissibly compromising the public’s ability to bring citizen suits, a “proven enforcement tool” that Congress intended to both spur and supplement government enforcement actions.  The EPA proposal for self-certification basically creates a secret deal between the regulatory agency and the CAFO under which the agency sequesters documentation in a determination not to investigate whether a CAFO is discharging pollutants.  Under the deal, the CAFO is granted the legal privilege to pollute repeatedly and avoid liability for the failure to apply for a NPDES permit.  Even a CAFO’s discharge of pollutants does not require notice to the public, even the rural residents and communities that must cope with the public health threats and environmental degradation.  Clearly, this constitutes an impermissible compromise of the public’s ability to bring Clean Water Act citizen suits.  The EPA could not have fashioned a proposal that more clearly evades the public participation requirements of the Clean Water Act.  
SAC recommends that EPA establish a regulatory presumption that large CAFOs actually discharge pollutants, rather than rely on CAFO owner-operator “self-assessment” of whether the facility discharges. EPA should make clear to the CAFO sector that the agency will direct significant enforcement and compliance resources to ensure that CAFOs without NPDES permits are not violating the Clean Water Act.

(2) SAC RECOMMENDATIONS FOR CAFO NUTRIENT MANAGEMENT PLANS IN CAFO NPDES PERMITS. 

In Waterkeeper, the Second Circuit ruled that the terms of CAFO NMPs constitute effluent limitations and that failure to include the terms of the NMPs in NPDES CAFO permits violates the Clean Water Act and is otherwise arbitrary and capricious in violation of the Administrative Procedures Act.  In this proposed supplement to the 2006 Proposed Rule, EPA requests comments on alternative approaches for NMPs in CAFO NPDES permits.  EPA casts this analysis as picking out terms from a CAFO NMP that will be included as enforceable terms of CAFO’s NPDES permits. This characterization implies that EPA has wide latitude under Waterkeeper to pick and choose among the terms of a NMP that may be included in a CAFO NPDES permit.  
SAC disagrees with this characterization and would recast this analysis as one that addresses alternatives for the methodologies for which factors which should be measured, monitored and limited within NMPs given that the NMP will constitute the effluent limitations for the NPDES CAFO permit.  As clearly stated in Waterkeeper, all the terms of a CAFO’s NMP should be included in the CAFO NPDES permit.  
(a) CAFO NMPs should include an upper limit on the number of animals as an enforceable term of the NPDES permit. 
Before discussing the alternatives for addressing land application of CAFO waste in the proposal, EPA raises the issue of whether a CAFO NMP should specify the number of animals confined.  EPA suggests two alternatives.  Because the CAFO is required to operate and maintain storage the CAFO’s storage facilities regardless of the number of animals or the volume of waste, the NMP need not include a specific number of animals confined in the CAFO.  In the alternative, the NMP could be required to include an upper limit on the number of animals as an enforceable term of the NDPES permit.  SAC urges EPA to adopt the alternative of specifying an upper limit on the number of animal units that can be confined in the CAFO as an enforceable term of the NPDES permit.  If the CAFO intends to exceed this number, the CAFO mist submit a request with the regulatory agency for a permit modification and the agency must review the CAFO NMP and NPDES permit to ensure that the requested increase in the number of animals will not result in the CAFO’s exceeding the effluent guidelines provided in the NMP and NPDES permit.

(b) Of the three proposed approaches for determining in NMPs the land application rates for 
CAFO manure, waste and process water to control loading of the nutrients phosphorus and 
nitrogen, SAC prefers the Narrative Rate Approach.
EPA proposes three alternative approaches for determining application rates of CAFO manure, litter and process wastewater. The first, the linear approach, suffers from being both inflexible and not sufficiently rigorous in measuring residual soil N and P.  Under this approach, an NMP is developed for a 5-year period with the application rates for manure, litter and process wastewater fixed for each field assuming only one or two crops.  Only Large CAFOs need to take into account annual manure test results and it appears that soil test for P and N need only be conducted at the initial development stage of the NMP. Any changes to crop sequence or other contingency would require a permit modification. SAC acknowledges that this approach does give CAFO operators clear notice of how much waste generated by their operations can be land applied on land under their control.  But it does could result in actual applications of CAFO waste that results in nutrient buildup in the soil that results high levels of nutrient leaching or runoff.
The second alternative, the matrix approach, focuses on the application rates measured as maximum amounts of plant available N and P in pounds estimated to be in the CAFO manure, litter and process wastewater.  This method provides more flexibility by allowing for numerous possible crop rotations as long as the amount of N and P from CAFO waste in each field does not result in amount exceeding the needs of the crop.  But as with the linear approach, the baseline amount of residual N and P is determined only at the point in time when the NMP is developed.  The approach does appear to require annual tests for the nutrients in the CAFO waste streams rather than one CAFO waste stream test used in developing the NMP.  This approach has some of the drawbacks of the linear approach in that soil N and P testing is and CAFO waste N and P testing are not sufficiently rigorous.  
The narrative rate approach provides that the amount of CAFO manure, litter, and wastewater to be land applied on each field specified in the permit is determined based on actual amounts of plant available nitrogen and phosphorus from all sources at the time of land application.  The method requires the use of annual soil tests for determining the actual soil P and N.  CAFOs may vary the amount manure, litter or process wastewater in relation to the amount of plant available N and P needed to meet realistic yield goals for the actual crop on each field in a given year.  SAC also strongly recommends that EPA ensure that with this method that CAFO waste application on fields that have a high levels of soil P or soil N be prohibited to prevent leaching or run-off of P or N from fields that have adequate amounts of these nutrients to support a crop.  

In addition, the proposed narrative rate approach would require the CAFO to recalculate rates of CAFO waste land application each year based on annual soil test and plant available P and N.  These yearly calculations would be reported to the regulatory agency and made available to the public in the CAFO’s annual report for the previous twelve months.  This yearly assessment is not excessive given that many Medium CAFOs and most Large CAFOs generate waste streams with nutrient levels that are the equivalent of that of small to mid-sized cities.  This yearly recalculation based on both soil and CAFO waste nutrient levels is critical as many CAFOs comply with restrictions on CAFO waste land application for the first time.
(c) Clarify in the CAFO regulations that NMPs must include limitations on application of  CAFO waste on land frozen soil or soil covered with snow or ice and that the discharge of pollutants as the result of a subsequent thaw or precipitation event will not be considered an “agricultural stormwater” discharge.
Many CAFO operators apply CAFO manure and waste to frozen land or land covered with snow or ice, often with no vegetation or dormant vegetation and no incorporation of the CAFO waste. The likelihood of this CAFO waste running off the land in a subsequent thaw or precipitation event is very high. Therefore, it is unlikely that this CAFO manure and waste has been applied to meet the agronomic needs of a crop or other vegetation or for any other agricultural utilization.  CAFO waste applied to such land should not assessed in an NMP as waste that is providing plant available nutrients to a crop but instead should be a practice that is prohibited in all CAFO NMPs.  In addition, when CAFO waste applied on frozen or snow covered land which is not incorporated into the soil, should not be given the benefit of the agricultural stormwater exemption.  This exemption is intended to provide some regulatory leeway for farmers who are applying CAFO waste in order to use the nutrients in growing a crop and must deal with the unpredictability of storm events.  A farmer who applies waste to already frozen or snow-covered ground is not caught by an unexpected weather event but instead is dumping waste which will likely run off the field as pollutants in drainage ditches and local waterways.
SAC also recommends that EPA provide explicitly in the CAFO regulations that the discharge of pollutants from CAFO manure and waste that has been applied to frozen land or land covered by snow or ice without adequate incorporation into the soil will not be defined as “agricultural stormwater” exempt from Clean Water Act liability. 
(3) SAC URGES EPA TO DEVELOP EFECTIVE REGULATORY REQUIREMENTS TO CONTROL THE DISCHARGE OF POLLUTANTS FOUND IN CAFO LAND APPLIED WASTE IN ADDITION TO NUTRIENTS, INCLUDING VIRULENT PATHOGENS, ANTIBIOTICS AND OTHER PHARMACEUTICALS, HORMONES, HEAVY METALS, PESTICIDES, AND OTHER POLLUTANTS.

SAC recommends that EPA open its technology review process for addressing non-nutrient pollutants in CAFO waste streams including virulent pathogens, antibiotics and other pharmaceuticals, hormones, heavy metals, pesticides, and other pollutants and recalculate the “cost reasonable” determination of adequately controlling these pollutants in light of the growing costs to public health and the environment imposed by the CAFO waste stream pollutants.
Although EPA did not request comment on this issue, SAC believes that it is imperative in order to protect the nation’s waters that EPA not rely on CAFO NMPs as the method for addressing non-nutrient water pollutants from CAFOs.  EPA is required to issue effluent limitation guidelines that reflect a range of technological capabilities for dealing with non-nutrient pollutants found in CAFO waste.  For one such pollutant, fecal coliforms, EPA must establish guidelines based on “Best Conventional Technology,” (BCT).  In its 2003 proposed rule, EPA decided that the application of CAFO waste according to an NMP, along with some other minimal requirements, effectively controls fecal coliform and qualified as BCT.  But, EPA did not formally conduct the required analysis to identify BCT.  The Waterkeeper court required EPA to conduct this analysis and either confirm that it had identified BCT or select some other technology that more effectively reduces fecal coliform in CAFO discharges.

In response, EPA in the 2006 proposed regulation indicated that it had simply reapplied its established BCT analysis to the technologies that it had reviewed and rejected before the challenge in Waterkeeper. Once again, EPA found that applying CAFO waste according to an NMP, without any additional treatment, represents the “best conventional technology” to reduce pathogens such as fecal coliform because of the determination that it is not “cost reasonable” to take additional measures beyond this  existing “best practicable technology” approach to address CAFO pathogens.  EPA is taking this same lax approach to the CAFO waste stream load of antibiotics, salts, heavy metals, pesticides and other pollutants
SAC finds EPA’s cavalier treatment of CAFO zoonotic pathogens particularly troubling in light of the increasing evidence of the presence of antibiotic resistant pathogens, virulent E. coli, MRSA, and other virulent pathogens in CAFO waste streams.  For example, a recent study of large-scale dairy CAFOs found that waste water from the CAFOs contained human pathogens including sixteen Salmonella enterica serovars among 478 Salmonella isolates, Listeria monocytogenes, L. (Jonesia) denitrificans, Providencia alcalifaciens, Streptococcus hyointestinalis Group B, Escherichia fergusonii, E. coli 0157:H7 (virulent E. coli), Staphylococcus aureus, S. epidermitis, S., saprophyticus, and Bordetella bronchiseptica. 
The authors of the study concluded that pathogens identified in dairy wastewater indicated that caution is necessary when using this water in order to prevent the spread of zoonotic pathogens on the dairy, and to prevent the infection of human and bovine hosts.
 
Pathogen resistance to antibiotics has developed in part because of the overuse and sub-therapeutic use of antibiotics as growth promoters and a substitute for good animal husbandry and sound breeding programs for animal health and disease resistance.
  Numerous studies have detected antibiotic resistant pathogens in CAFOs, CAFO wastestreams, and in surface water, groundwater and the air near these CAFOs.

Researchers investigating CAFO waste streams have found significant threats to public health from the of CAFOs.  Threats to water quality have increased because of both the increased volume of waste and the contaminants that may be present including antibiotics and other veterinary drugs and antibiotic resistant pathogens that threaten human health.  The monograph’s abstract states:

“Based on available data, generally accepted livestock waste management practices do not adequately or effectively protect water resources from contamination with excessive nutrients, microbial pathogens, and pharmaceuticals present in the waste.  Impacts on surface water sources and wildlife have been documented in many agricultural areas in the United States.  Potential impacts on human and environmental health from long-term inadvertent exposure to water contaminated with pharmaceuticals and other compounds are a growing public concern. . . there is a need to promote and enforce (emphasis added) best practices to minimize inputs of nutrients and toxicants from CAFOs into freshwater and marine ecosystems.”

In addition, there is growing concern that EPA’s regulation of CAFO waste ignores other pollutants such as heavy metals and pesticides.  For example, Dr. Ellen Silbergeld and colleagues have studied the presence of arsenic in the litter of poultry fed arsenicals to promote growth and control endoparasites. The U.S. Geological Survey estimates that between 250,000 and 350,000 kilograms of arsenic is annually applied to land in the United States.  Although roxarsone, the predominant arsenical added to poultry feed, is an organoarsenical, there is strong evidence that the drug is converted into inorganic arsenic within the chicken and is also rapidly transformed into inorganic arsenic in wastes and soils Elevations in soil arsenic levels have been reported in fields where poultry wastes have been applied. This form of arsenic is readily leachable and may therefore move into groundwater and eventually connected surface waters.  In addition, poultry litter which may contain high levels of arsenic is being palletized and sold around the U.S. as fertilizer not only for crops but also on lawns, golf courses and other non-agricultural sites.

The research on this presence and potential harm of these pollutants in CAFO waste streams is significant and growing.  We urge the EPA to re-open the record on this issue and promulgate effective measures to control this threat to public health and the environment.
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